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purpose of deepening the channel. Lewis
Blue Point Oyster Co. v. Briggs, 229 U. 8.
82, 33 Sup. Ct. 679, 57 L. EdQ. 1082, Ann. Cas.
19154, 232. It is only thls right to use and
improve for purposes of navigation that the
government claims here, a right which the
government ‘undoubtedly possessed, If the
Iand In question had been a part of the bed
of the de jure stream, a8 was supposed.

[2, 8] If the plaintiff can recover, it must
be upon an Implied contract. For, under the
Tucker Act, the consent of the United States
to be sued is (so far as here material)} limit-
ed to clafms founded *upen any contract, ex-
press or lmplled”; and a remedy for clalmg
sounding in tort is expressly denied. Bighy
v. United States, 188 U. 8. 400, 23 Sup. Ct.
468, 47 L. Ed. 519; Hijo v. United States,
194 U, 8, 315, 323, 24 Sup. Ct. 727, 48 L. Rd.
094, As stated In United States v. Lynsh,
188 U. §. 445, 462, 465, 23 Sup. Ct. 340, 354
(47 L. 4. 539): ) '

’ “The law will imply a promise to make the
Sreqnired compensation, where property to which
Fthe government asserts no title, "ig taken, pur-

suant to an act of Congress, as private property
to be applied for public uses.” ‘

Or in other words:

“Whenever in the exercise of its governmental
rights it takes property, the ownership of which
it concedes to ll;e fn an individnal, it impliedly
promises to pay therefor.”

But In the case at bar, both the pleadings
and the facig found preclude the implication
of a promise to pay. For the property ap-
plied to the public use 1s not and was not
conceded to be in the plaintiff,

[4-7] Second. The answer, specifically de-
nylng that the United States has talken
plaintiff’s land, excavated a channel through
it, and clgims possession thereof under the
resolution of the Illinois Assembly or other-
wise, asserts that 1o 1909 it did “excavate a
channel in the Chicago river 1n the center of
the stream and now claims possession there-
of for the purpose of making more navigable
the North branch.” The findings of fact
made by the trial court (amplified by the re-
ports of the Secretary of War, of which we
take judicial notice) show that the govern-
ment claimed at the time of the alleged tuk-
ing and now claims that 1t already possessed,
when it made 1fs excavation In 1909, the
property right actually In question. It 1s un-
necessary to determine whether this claim of
the government 13 well founded. The mere
fact that the government then claimed and
now claims ‘title In itself and that it denles
title in the plaintiff, prevents the court from
assuming jurisdiction of the controversy.
The law cannot Linply a promise by the gov-
ernment to pay for a right over, or interest
ia, land, which right or interest the govern-
ment claimed and clafms It possessed before
it utilized the same. If the government's
claim is urfounded, a property right of plain-

tif was violated; but the cnuse of action
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therefor, If any, s one sounding In tort; and
for such, the Tucker Act affords no remedy.
HE1l v. United States, 149 1. 8. 593, 13 Sup.
Ct. 1011, 37 L. Ed. 82, which both In its
pleadings and its facts bears a strong resem-
*blance to the case at bar, is conclusive on
this peint. See, also, Schilllnger v. United

m
[
™
-

States, 155 U. 8. 163, 15 8Sup. Ct. 85, 39 L. Ed..

108. The case at bar is entirely unlike both
the Lynak Case and the Cress Case. In nef-
ther of those cases does it appear that, at the
time of taking, there was any claim by the
government of a right to invade the property
in question without the payment of compensa-
tlon, Under such circumstances it must be
assumed that the government intended to
take arnd to make compensation for any prop-
erty taken, s0 a8 to afford the basis for an
implied promise. And when the implied
promise to pay hag once arisen, a later denial
by the government (whether at the time of
suit or otherwise) of its liabllity to make
compensation does not destroy the right In
contract and convert the act Into a tort. In
both of those cases the facts required the im-
plication of a promise to pay. But here the
government has contended since the begin-
ning of the lmprovement that, at the time of
the dredging in 1899 and In 1909, it possess-

ed the right of navigation over the land in.

question; which right of navigation, if it ex-
isted, gave it the right to dredge further in
order to improve navigation. The faets pre-
clude implylng a promise to pay. If the gov-
ernment 13 wrong in its contentlon, it has
committed a tort. The United States has not
conferred uwpon the District Court jurisdic-
tlon to determine such a controversy. See
Cramp & Sons v. Curtis Turbine Co., 246 U.
8, 28, 40, 41, 38 Sup. Ct. 271, €2 L. Ed. 560.

The District Court, instead of rendering
Judgment for the United States, should have
dismlssed the suit for want of jurisdiction.

Judgment reversed and ecase remanded to
the District Court, with directions to dizmiss
it for want of jurisdiction.

Mr. Justice McREYNOLDS took no part in
the consideration and decision of this tase.

—r
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Nos. 44, 45.

1. CoNTRACTS &232(1)—UNFORESEEN DIFFI-
CULTIES.

Where one agrees to do for & fixed sum a
thing possible to be performed, he will not be
excused or become entitled to additionsl com-
pensation on account of unforeseen difficulties.
2. ConTRACTS ¢€==280(3)—BUILDING T0O PLANS®

AND SPECIFICATIONS,

If contractor is bound to build according tu

owner’s plans and specifications, owner will be

@—=For other cases see same topic and KEY-NUMBER in all Key-Numbered Digests and Indexea
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responsible for consequences of defects in plans

and specifications, despite clauses requiring

checking of plans, ete,

8., UNITED STATES ¢=»T5—CoNTRACT—UNFORE-
SEEN TMFFICULTY — RISK OF ADEQUACY OF
RELOCATED SEWER.

Where dry dock was to be built in accord-
ance with plans furnished by the United States,
and contract provided for necessary reloca-
tion of sewer, articles prescribing its charac-
ter, dimensions, and location imported warran-
ty that if complied with sewer would be ade-
quate, and, despite general clauses requiring
contractor to examine site, etc., he counld re-
fuse to resume work where he relocated sewer
as provided, and it was not sufficient, and. when
government annulled contract without justifica-
tion, it became liable in damages.

4 UNTIED BTATES ¢==70{1)—CoNTRACTS—RE-
DUCTION TO WRITING—IMPLIED WARRANTY
—STATUTE.

Rev. St, § 3744 (Comp. St. 1916, § 6805),
providing that contracts of the Navy Depart-
ment shall be reduced to writing, did not pre-
clude contractor to build dry dock from relving
on government’s warranty. implied by law from
provisions of contract, that if he made neces-
gary relocation of sewer as prescribed it would
be adequate to permit erection of dry dock,

5. EVIDENCE ¢==441(7)—PARoL EVIDENCE AF-
FECTING WRITING—IMPLIED TWARRANTY.

The parol evidence rule did not preciude a
dry dock contractor from relying on the gov-
ernment’s warranty, implied by law from provi-
gions of contract, that if he made necessary
relocation of sewer as prescribed it would be
adequate to permit erection of dry dock.

6. COoNTRACTS ¢§=2319(1}) — PARTIAL PERFORM-
ANCE—UDAMAGES—LI'EBFORMANCE I’REVENTED
BY DEFENDANT.

A contracter, who, after partially perform-
ing his contract, is wrongfully preveuted by
the other contracting purty from completing it,
may recover actual expenditures made by him
on sccount of the coutract, znd also damages
for loss of profits.

Appeals from the Court of Claims.

Suit by George B. Spearin against the United
States.  From judgment for piaintif (91 Ct
Cl. 155), both parties appeal. Affirmed,

Messrs, Frank W, Hackett, of Washington,
D. C. and Charles E. Hughes, of New York
City, for Spearin. Mr. Assistant Attorney
mGenera] Thompson, for the United States.

1]
T *Mp, Justice BRANDEIS delivered the
opinion of the Court.

Spearin brought this suit in the Court of
Claims demanding a balance aileged to be
due for work done under & contract to con-
struct a dry dock and also damages for its
annulment. Judgment was entered for him
in the sum of $141,180.86 (51 Ct. CL 153),
und lLoth parties appealed te this court. The
government contends that Spearin is entitled
to recover only $7,007.98. Spearin clajms the
additional sum of $C3,658.70.

First. The decision to be made on the
government's appeal depends upon whether
or not it was entitled to annul the contract,
The facts essential to & determinntion of
the question are these:

Spearin contracted to build for $T57,800
a dry dock at the Brooklyn Navy Yard in ac-
cordance with plans and specifications which
bad been prepared by the govermmnent. The
site selected by it was intersected by a 6-foot
brick sewer: and it was necessary to divert
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and relocate a sectlon thereof before the
work of constructing the dry dock could be-
gin. The plans and specifications provided
that the contractor should do the work and
prescribed the dimensions, material and lo-%
catlon of the section to be *substituted. ANT
the prescribed requirements were fully com-
plied with by Spearin; and the substituted
gection was accepted by the government as
satisfactory. It was located about 37 to BO
feet from the proposed excavation for the
dry dock; but a large part of the new sec-
tion was within the aren set aside as space
within which the contractor’s operations
were to be carried on. Both before and after
the diversion of the 8-foot sewer, It connect-
ed, within the Navy Yard but outside the
gpace reserved for work on the dry dock,
with & 7-foot sewer which emptled into Wal-
labout Basin,

About a year after this relocatlon of the
8-foot sewer there occurred a sudden and
heavy downpour of rain colncldent with a
high tide. This forced the water up the
sewer for a considerable distance to a depth
of 2 feet or more. Internal pressure broke
the 8-foot sewer as s¢ relocated, at several
places; and the excavation of the dry dock
was flooded. Upon investigation, it was dis-
covered that there was a dam from 5 to 5l
feet high in the 7-foot sewer; and that dam,
by diverting to the 6-foot sewer the greater
part of the water, had caused the Internal
pressure which broke it. Both sewers were
& part of the city sewerage system; but the
dam was not shown either on the city’'s plan,
nor on the government’s plans and blue-
prints, which were submitted to Spearin. On
them the 7-foot sewer appeared as unob-
structed. The government officials concern-
ed with the letting of the contract and con-
struction of the dry dock did not know of the
existence of the dam. The site selected for
the dry dock was low ground; and durlng
some vears prior to making the contract sued
on, the sewers had, from time to time, over-
flowed to the knowledge of these government
officials and others, But the fact had not
been communicated to Spearin by any one.
He had, before entering into the contract,
made a superficial examination of the prem- @
i{seg and sought from the eivil engineer’s of- a
fice at the Navy *Yard information conceran- =
ing the conditions and probable cost of the
work; but he had made no special examina-
tion of the sewers nor special inquiry inte
the possibility of the work being flooded
thereby, and had no infermation on the sub-
ject.

Promptly after the breaking of the sewer
Spearin notified the government that he con-
gidered the sewers under existing plans a
menace to the work and that he would not re-
sume operations unless the government ei-
ther made good or assumed responsibility for
the damage that had already occurred and
either made such changes in the sewer gys-
tem as would remove the danger or assumed



1918)

responsibility for the damage which might
thereafter be occasioned by the insufliclent ca-
pacity and the location and design of the
existing sewers. The estlmated cost of re-
gtoring the sewer was $3,875. But 1t was
unsafe to both Spearin and the government's
property to proceed with the work with the
6-foot sewer in its then conditlon. The gov-
ernment Insisted that the respongibility for
remedying existing conditlons rested with
the contractor. After 15 months spent In
investigation and fruitless correspondence,
the Secretary of the Navy annulled the con-
tract and took possesslon of the plant and
materials on the site. Later the dry doek,
under radically changed and enlarged plans,
was completed by other contractors, the gov-
ernment having first discontinued the wuse
of the 8-foot intersecting sewer and then re-
constructed it by medifying size, shape and
material o as to remove all danger of its
breaking from interpal pressure. Up to that
time $210,939.18 had been expended by Spear-
in on the work; and he had recelved from
the government on-account thereof $129,758.-
32. 'The court found that if he had been
allowed to cemplete the contract he would
have earned a profit of $60,000 and its judg-
ment included that sum,
[1, 2] The general rules of law applicable
Yto these facts are well *settled. Where one
agrees to do, for a fixed sum, a thing possi-
ble to be performed, he will not be excused
or become entitled to additional compensa-
tion, becanse unforeseen difficulties rra en-
countered. Day v. United States, 245 U. 8.
159, 38 Sup. Ct. 57, 62 L. Ed. 219; Phenix
Bridge Co. v. United States, 211 U. 8. 188,
20 Sup. Ct. 81, 53 L. Ed. 141. Thus one
who undertakes to erect a structure upoh &
particular site, assumes ordinarily the risk
of subsidence of the soll., Simpson v. United
States, 172 U, 8. 872, 19 SBup. Ct. 222, 43 L.
Ed. 482; Dermott v. Jones, 2 Wall 1, 17
L. Ed. 762. But if the contractor is bound
to build according to plans and specifications
prepared by the owner, the centractor will
not be responsible for the consequences of
defects In the plans and specifications. Mac-
Knight Flintic Stone Co. v. The Mayor, 160
" N. Y. 72, 54 N. E. 861; Filbert v. Philadel-
phia, 181 Pa. 530;} Bentley v. State, 78 Wis.
416, 41 N. W. 338. See Sundstrom v, State
of New York, 213 N. Y, 68, 106 N. B. 924,
This responsibility of the owner {s not over-
come by the usual clauses requiring builders
to visit the site, to check the plans, and to
inform themselves of the requirements of the
work, as 18 shown by Christle v. Unlted
States, 237 U. 8. 234, 35 Sup. Ct. 565, 59
L. Ed. 933; Hollerbach v. United States, 233
U. 8, 165, 24 Sup. Ct. 553, 58 L. Ed. 898, and
United States v. Stage Co., 199 U. 8. 414, 424,
28 Sup. Ct. 69, 50 L. Ed. 251, where it was
held that the contractor should be relieved,
it he was misled by erroneous statements In
the specifications.

+37 Atl, B45,
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[3]1 In the case at bar, the sewer, as well
as the other structures, was to be built in
accordance with the plang and specifications
furnished by the government. The construe-
tlon of the sewer constituted as much an in-
tegral part of the contract as did the con-
struction of any part of the dry dock proper:
It was as necessary as any other work {n the
preparation for the foundation. It fnvolved
no separate contract and no separate consld-
eration. The contentlon of the government
that the present case is to be distinguished
from the Bentley Case, supra, and other sim-
flar cases on the ground that the contract
with reference to the sewer 18 purely collat- 5
eral 1s clearly without *merit. The risk of ¥
the existing system proving adequate might
have rested upon Spearin, if the contract for
the dry dock had not contained the provision
for relocation of the 6-foot sewer. But the
Insertion of the articles prescribing the char-
acter, dlmensions and location of the sewer
imported a warranty that if the specifications
were complied with, the sewer would be ade-
quate. ‘This implied warranty is not over
come by the general clauses requiring the
contractor to examine the site,? to check up
the plans,® and to assume responsibility for
the work untfl completion and acceptance.s
The obligntion to examine the alte did nos
impose upon him the duty of making a aill-
gent Inquiry into the history of the locallty
with a view to determining, at his peri),
whether the sewer speclfically prescribed by
the government would prove adequate. The
duty to check plans did not impose the ob-
ligation to pass upon thelr adequacy to ac
complish the purpose in view. And the pro-
vision concerning contractor’s responsibill-
ty cannot be construed as abridging rights
arising under specific provisions of the con-
tract,

[4, 8] Nelther section 3744 of the Reviseu
Statutes (Comp. St. 1916, § 6895) which pro- &
*vides that contracts of the Navy Department by
shall be reduced to writing, nor the parol
evidence rule, precludes rellance upon a
warranty 1mplied by law. See Kellogg
Bridge Co. v. Hamilton, 110 U. 8. 108, 3 Sup.

19271, Bramination of Site.—Intending bidders are
expected to examine the site of the proposed dry
dock and Inform themaselves thoroughly of the
actual conditions and requirements before submit-

ting proposals,’”

8135, (hecking Plans and Dimensions; Lines and
Levels.—The contractor sball check all plans fur-
nished him fmmediately upon thelr receipt and
promptly votlly the civll engineer in charge of any
discrepancies discovered therein, ¢ * ¢ The con-
tractor will be heid responsible for the lines and
levels of his work, and he must combine all materfaly
properly, so that the completed atructure shall con-
form to the true Ilntent and meaning of the plans
and specifications.”

¥ 21, Contractor’s Responsibilily.—The contractor
shall be responsible for the entlre work and every
part thereof, untll completion and final acceptance
by the Chlef of Bureau of Yards and Docks, and for
all tools, appliances, and property of every descrip-
tion used In connsoction therewith, & & =
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Ct. 537, 28 L. Bd. 88. ‘The breach of war-
ranty, followed by the government's repu-
diation of all responsibility for the past and
for making working conditions safe in the
tuture, justified Spearin in refusing to re-
gume the work, He was not obliged to re-
store the sewer and to proceed, at his peril,
with the construction of the dry dock., When
the government refused to assume the re-
sponsibility, he might have termlnated the
contract himself, Anvil Mining Co. v. Hum-
ble, 153 U. 8. 540, 551, 552, 14 Sup. Ct. 876, 38
L. Ed. 814; but he did not. When the gov-
ernment annulled the contract without jus-
tification, it became liable for all damages
resulting, from its breach. ,

[8] Second. Both the main cnd the cross

appeal raise questions as to the amount recov-
erable.
_ The government contends that Spearin
should, as requested, have repaired the sew-
er and proceeded with the work; and that
having declined to do so, he should be denled
all recovery except $7,807.98, which repre-
sents the proceeds of that part of the plant
which the government sold plus the value of
that retained by it. But Spearin was under
no obligation to repair the sewer and proceed
with the work, while the government denied
responsibility for providing and refused to
provide sewer conditions safe for the work.
When it wrongfully annulled the contract,
Spearin became entitled to compensation for
all losses resulting from lts breach.

Spearin Insists that he should be allowed?
the additional sum of $63,658.70, because, as

he alleges, the lower court awarded him (in
addition to $60,000 for profits) not the differ-
ence between his proper expenditures and
his receipts from the government, but the

difference between such receipts and the value

@ of the work, materials, and plant (as report-
red by 2 naval board appointed by the de-
#fondant). Language in the findings of fact
concerning damages lends possibly some war-
rant for that contention: but the discussion
of the subject in the opinion makes it clear
that the ruwle enunclated in United States v.
Behan, 110 U. 8. 338, 4 Sup. Ct, 81, 28 L. Ed.
168, which claimant Invokes, was adopted
and correctly applied by the court.
The jndgment of the Court of Claims s,
therefore, affirmed.

Mr. Justice McREYNOLDS took no part
in the consideration and decision of these
cnses.

(243 U. 8. 165)
WELLS FARGO & CO. v. STATE OF
NELVADA.
{Argued Nov, 14, 1918, Decided Dec. 16, 1918)
No. 40.
1. COMMERCE €=12—INTERSTATE COMMERCE—
TAXATION OF I’'ROPERTY.

While, under the commerce clause of the
federal Constitution, a state may not tax the
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privilege or act of engaging in interstate com-

merce, it can tax the carrier’s property within

the state, though chiefly employed in such com-

merce,

2. CourTs €&=366(6)—STATE DECISIONS—CON-
CLUSIVENESS.

In so far as ruling of state court, that the
state is not concluded by assessor’s entry as to
whether tax was on property or privilege, turns
on the authority of the state board and the as-
sessor under the state statute, and the relative
effect to be given their acts, it is not review-
able by the national court.

3. CONSTITUTIONAL LAW &=284(2)—DUE Pro-'
CESS--TAXATION—ASSESSMENT-—NOTICE,

There is no want of due process within the
Fourteenth Amendment because of valuation by
board for taxation being without notice to prop-
erty owner; the mode of enforcing the tax {Rev.
Laws Nev. §i§1 8659-8665) being by a_ judicial
proceeding wherein process issues and an op-
portunity is afforded for a full hearing, and
payment being enforced only after there is a
judgment sustaining the tax.

In Error to the Supreme Court of the
State of Nevada.

Action by the State of Nevada against
. Wells Fargo & Co. Judgment for plaintift’
was aflirmed by the Supreme Court of Ne-
vada (38 Nev. 503, 150 Pac. 836), and de-
fendant brings error. Afiirmed.

" Mesars. Charles W. Stockton, of New York
City, Henry M. Hoyt, of San Francisco, Cal.,
and Harry 8. Marz, of New York City, for
plaintiff in error.

Mr. Willilam C. Prentiss, of Washington,
D. C,, for the State of Nevada.

4
*Mr, Justice VAN DEVANTER deliverede
the opinion of the Court.

This was an sction to enforce a tax levied
In Humboldt county, Nevada, against the ex-
press company. Several objections were In-
terposed, some presenting local and others
federal questions, but all were overruled and
| payment of the tax directed. 38 Nev. 505,
"15( Pac. 836. This writ of error was allow-
.ed prior to the Act of September 6, 1918, c
! 448, 39 Stat. 726. ’

! The federal questions are all that we can
consider, and they are: Whether the tax
'was laid on the privilege or act of engag-
.ing in interstate commerce, whether the tax
" proceedings were without due process of
law and whether they otherwise were such
a3 to make the tax a burden on interstate
commerce. _

The company is a Colorado corporation en-
gaged In the express business in this and
other countries. One of itz lines extends
through Humboldt and other countles in Ne-
| vada, over the Southern Paclfic Railroad,
jand is used in both Intrastate and inter-
state commerce, but principally the latter,
{ The tax was for the year 1919.

*  As construed by the state court, the stat-
ute ! under which the tax was imposed does
not provide for a privilege or franchise tax,
but only for an ad valorem property tax.
Acting under the statute, a state board val-
ued the company's personal property, tangl-

@=>For other cases see same tople and KEY-NUMBER Ip all Key-Numbered Digests and Indexes
* Revised Laws 1912, §§ 8621, 3622, 3624, B797-3801, 3807,



