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Subpart 36.2—Special Aspects of
Contracting for Construction

36.201 Evaluation of contractor performance.

(a) Preparation of performance evaluation reports.
(1) The contracting activity shall evaluate contractor perfor-
mance and prepare a performance report using the SF 1420,
Performance Evaluation (Construction Contracts), for each
construction contract of—

(i) $550,000 or more; or
(i) More than $10,000, if the contract was termi-
nated for default.

(2) The report shall be prepared at the time of final
acceptance of the work, at the time of contract termination, or
at other times, as appropriate, in accordance with agency pro-
cedures. Ordinarily, the evaluating official who prepares the
report should be the person responsible for monitoring con-
tract performance.

(3) If the evaluating official concludes that a contrac-
tor’s overall performance was unsatisfactory, the contractor
shall be advised in writing that a report of unsatisfactory per-
formance is being prepared and the basis for the report. If the
contractor submits any written comments, the evaluating offi-
cial shall include them in the report, resolve any alleged fac-
tual discrepancies, and make appropriate changes in the
report.

(4) The head of the contracting activity shall establish
procedures which ensure that fully qualified personnel pre-
pare and review performance reports.

(b) Review of performance reports. Each performance
report shall be reviewed to ensure that it is accurate and fair.
The reviewing official should have knowledge of the contrac-
tor’s performance and should normally be at an organizational
level above that of the evaluating official.

(¢) Distribution and use of performance reports. (1) Each
performance report shall be distributed in accordance with
agency procedures. One copy shall be included in the contract
file. The contracting activity shall retain the report for at least
six years after the date of the report.

(2) Before making a determination of responsibility in
accordance with Subpart 9.1, the contracting officer may con-
sider performance reports in accordance with agency
instructions.

36.202 Specifications.

(a) Construction specifications shall conform to the
requirements in Part 11 of this regulation.

(b) Whenever possible, contracting officers shall ensure
that references in specifications are to widely recognized stan-
dards or specifications promulgated by governments, indus-
tries, or technical societies.

(c) When “brand name or equal” descriptions are neces-
sary, specifications must clearly identify and describe the par-

ticular physical, functional, or other characteristics of the
brand-name items which are considered essential to satisfying
the requirement.

(d) In accordance with Executive Order 13202 of
February 17, 2001, Preservation of Open Competition and
Government Neutrality Towards Government Contractors’
Labor Relations on Federal and Federally Funded Construc-
tion Projects, as amended on April 6, 2001—

(1) The Government, or any construction manager act-
ing on behalf of the Government, must not—

(1) Require or prohibit offerors, contractors, or sub-
contractors to enter into or adhere to agreements with one or
more labor organizations (as defined in 42 U.S.C. 2000e(d))
on the same or other related construction projects; or

(ii) Otherwise discriminate against offerors, contrac-
tors, or subcontractors for becoming, refusing to become, or
remaining signatories or otherwise adhering to agreements
with one or more labor organizations, on the same or other
related construction projects.

(2) Nothing in this paragraph prohibits offerors, con-
tractors, or subcontractors from voluntarily entering into
project labor agreements.

(3) The head of the agency may exempt a construction
project from this policy if the agency head finds that, as of
February 17, 2001—

(i) The agency or a construction manager acting on
behalf of the Government had issued or was a party to bid
specifications, project agreements, agreements with one or
more labor organizations, or other controlling documents with
respect to that particular project, which contained any of the
requirements or prohibitions in paragraph (d)(1) of this sec-
tion; and

(i1)) One or more construction contracts subject to
such requirements or prohibitions had been awarded.

(4) The head of the agency may exempt a particular
project, contract, or subcontract from this policy upon a find-
ing that special circumstances require an exemption in order
to avert an imminent threat to public health or safety, or to
serve the national security. A finding of “special circum-
stances” may not be based on the possibility or presence of a
labor dispute concerning the use of contractors or subcontrac-
tors who are nonsignatories to, or otherwise do not adhere to,
agreements with one or more labor organizations, or concern-
ing employees on the project who are not members of or affil-
iated with a labor organization.

36.203 Government estimate of construction costs.

(a) An independent Government estimate of construction
costs shall be prepared and furnished to the contracting officer
at the earliest practicable time for each proposed contract and
for each contract modification anticipated to exceed the sim-
plified acquisition threshold. The contracting officer may
require an estimate when the cost of required work is not
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